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XVII JUNE, 1943 No. 6 


LEGISLATURE AUTHORIZES THE SUPREME 
COURT TO MAKE RULES OF CIVIL 
PROCEDURE 


The Legislature has enacted House Bill No. 667, which reads as follows: 


“An Act To Authorize the Supreme Court of Florida To 
Prescribe Rules, Forms of Process, Writs,’ Pleadings, 
Motions and the Practice and Procedure in Actions 
Either at Law or in Equity and in Statutory and Extra- 
ordinary Proceedings in the Circuit Courts and Civil 
Courts of Record of the State of Florida.” 


“SECTION 1. The Supreme Court of the State of Florida shall have the power 
to prescribe from time to time the rules, forms of process, writs, pleadings, motions, 
and the practice and procedure in actions at law in suits in equity, as well as in all 
statutory and extraordinary forms of action in the Circuit Courts of the State of Florida, 
and in the Civil Courts of Record. Such rules shall not abridge, enlarge or modify the 
substantive rights of any litigant. 


SECTION 2. Such rules as may be adopted by the Supreme Court under this 
Act shall not affect or alter any statutes of this State relating to venue or the jurisdiction 
of any of the Courts of this State. 


SECTION 3. Whenever the Supreme Court. shall have adopted any rules under 
this Act, they shall be reported by the Court to the Legislature of the State of Florida 
at its next ensuing session, and shall not take effect until after the close of such session. 


SECTION 4. In drafting rules under the authority of this Act, the Supreme 
Court shall expressly designate any statute which should be repealed or superseded in 
whole or in part, and in the event the Legislature does not by its action provide otherwise 
at its next session such statutes or parts of statutes shall stand repealed. 


SECTION 5. The Supreme Court is authorized to modify or amend any rule 
adopted by it subject to the power of the Legislature to amend, alter or repeal them. 


SECTION 6. This Act shall not be construed as constituting an abandonment or 
disclaimer of the power of the Legislature to enact laws. regulating procedure in the 
Courts of this State. 


SECTION 7. This Act shall take effect upon its becoming a law.” 

In the petition of Florida State Bar Association for promulgation of rules, 145 
Fla. 223, 199 So. 57, opinion filed December 3, 1940, Mr. Chief Justice Terrell wrote: 
“By Chapter 13870, Acts of 1929, the Legislature in effect abdicated its right to make 
rules governing the Supreme Court but it refused to do so as to subordinate courts 
and having no supervisory power over the latter, the Supreme Court cannot now make 
rules governing them nor repeal those made by the Legislature in the absence of legislative 
authority to do so.” 


Mr. Justice Brown, in a concurring opinion wrote: “I agree with Mr. Chief Justice 
Terrell and Mr. Presiding Justice Whitfield that before this Court can consider or adopt 
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new rules of procedure for the trial courts of this State, the effect of which would be 
to repeal or modify several hundred statutes heretofore adopted by the Legislature 
of Florida and recognized as valid and constitutional by this Court in a long line of 
decisions, it would first be necessary to secure the passage by the Legislature of an 
Act in the nature of an enabling Act.” 


Mr. Justice Buford, Mr. Justice Chapman concurring, dissented from the majority 
holding in this decision and wrote: “Our conclusion is that existing conditions demand 
constructive reform as heretofore indicated in the rules of evil practice and procedure 
and that the Supreme Court of Florida possesses the inherent power recognized and 
preserved by implication at least in the Constitution to promulgate rules of practice 
and procedure for its own governance and for the governance of the inferior courts 


ot this State which are needful to the speedy, economic and certain administration of 
justice.” 


By the foregoing Act of the Legislature, the Supreme Court is now authorized to 
promulgate modern rules of civil procedure. There can be not question but what the 
Supreme Court will act promptly under the authority of this Act. The Florida State 
Bar Association stands ready to render any assistance that the Supreme Court may 


request from any of its committees or individual members in preparing new rules of 
civil procedure, 


THE EFFECT OF WAR UPON ENGLISH LEGAL 
PROCEDURE 


By FRANCIS WALKER McCOMBE 
Barrister-at-law of the Middle Temple, Counselor to the 
British Embassy at Washington, D. C. 


The first statutory provision in the field of legal procedure in England brought 
about by the war was the granting of wide powers under the Administration of Justice 
(Emergency Provisions) Act of lst September 1939 to the Lord Chancellor in respect 
of the civil and superior courts, and the Home Secretary in relation to the inferior 
criminal courts, to take such steps as might be necessary in order to provide for the 
business of the courts, superior and inferior, being carried on. Under these powers 
the Lord Chaneellor could reorganise sittings, circuits, appeals, ete. These powers 
were envisaged as necessary to meet conditions due to possible enemy action. 


Another very important amendment was made in this Act, viz. that the number 
of jurors necessary in any criminal case except treason and murder was reduced to 
seven, and the age limit for jurors was raised to 65. The age limit for jurors had 
since 1825 been 60 years. It was further provided that no juries were to be summoned 
in civil eases unless by special order of the court, thus abolishing the right to a jury 


in libel, slander, malicious prosecution, seduction, breach of promise of marriage and 
eases of fraud. 


I should interprose that since 1926 the Coroner’s jury had been one of seven only; 
under this Act of 1939 the Coroner need not summon a jury save in cases in which 
murder or manslaughter is suspected. 


England has happily been spared the horrors of invasion, but even should that 
dislocation occur, provision has been made under emergency powers for war zone courts 
with a simplified procedure based on that of the ordinary criminal courts. 


One of the earliest Acts of the present war dealing with civil procedure was the 
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Courts (Emergency Powers) Act of 1939 which imposed restrictions on the executions 
of orders of the Court and upon self-help (distress, re-entry, enforcement of mortgages) 
and whether or not steps had prior to the passing of the Act been taken to enforce 
a judgment or to use any other remedy for the payment or the recovery of a sum of 
money or the enforcement of a security. The purpose of this Act is to enable a Court 
to examine whether the person liable to satisfy the judgment or to pay rent, mortgage, 
interest or other debt is unable immediately to do so by reason of cireumstances. directly 
or indirectly attributable to the war. Tde effect of the Act is to require any creditor 
whether on a judgment or not to afford the debtor an opportunity before the court 
having jurisdiction of pleading inability to pay then and there. The court has no 
power to vary the contract, but only to impose restrictions upon enforcement. Under 
judicial construction of the Act the court comes under duty to take into consideration 
both other liabilities of the debtor presently due, and his general family cireumstances. 
The court may in its diseretion refuse leave to proceed, or may grant leave conditionally 
or unconditionally. By subsequent amendment, contracts entered into since the com- 
mencement of the war are made subject to the provisions of the Act, but the task before 
the court has further been mitigated by the machinery which as a result of large 
transfers of population, losses from air raids and other causes of financial difficulties 
created by war circumstances, has been set up under the Liabilities (Wartime Adjust- 
ment) Act of 1941 to which I will refer in more detail later. No special mention of 
the always acute position of some taxpayers was made in the Act, and you will learn 


with sympathy for those affected that the Act has been held not to bind His Majesty’s 
Revenue. 


An Act of more than passing interest in the field of Evidence is the Evidence and 
Powers of Attorney Act 1940 which refleets the incorporation in the armed forces of 
a large number of individuals who in relation to their personal affairs might have 
special problems in relation to property and management. It also may be said to 
have taken cognizance of the 40,000 officers and men who became prisoners of war 
as a result of the campaign in Flanders and the evacuation at Dunkirk. This Act 
authorised the administration by designated officers in the armed forces of oaths and 
the taking of affidavits, in all respects as fully as by Commissioners for Oaths; and 
gave recognition to oaths administered and affidavits taken by persons in the diplomatic, 
consular and other foreign service of any Power to whom had been entrusted and who 
had undertaken the responsibility of representing the interests of Great Britain in 
any country in which His Majesty was not represented, the usual case, of course, 
being that of a country with which Great Britain was at war. 


I would like to interpose here, if I may, a tribute which of personal knowledge 
of a number of cases I know to be richly deserved, and to be due, to those officers 
of the foreign and consular service of the U.S.A. who under the greatest difficulties 
looked after British subjects and their affairs in Germany and the occupied countries 
for over two years before Pearl Harbour. 


This Act went on to provide that the signature to any document so subscribed 
was to be admitted in evidence without further proof of that signature being the signature 
of the person to whose deposition it was affixed. 


This Act contained a novel feature also due to war conditions permitting the 
putting in evidence in criminal proceedings of a document or the contents of a document 
which had been intercepted by the Censorship, by making admissible in evidence without 
the appearance of the officer by whom the postal packet had been examined, documents 
officially certified to have been annexed to or to have formed part of a postal packet 
and which had been examined and certified or photographed by any officer designated 
for the purpose. It therefore became possible to prove the fact of a document having 
been addressed to the accused, ete., without withdrawing from his duty a Censorship 
Officer in Bermuda or Gibraltar. 
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Another matter dealt with in this Act, perhaps more important still to a practising 
attorney, was the position of trustees and others serving with His Majesty’s forces 
or who were prisoners of war, i.e. the grant of a power exercisable by such a trustee 
or anyone holding office not of a public character to create a substitute with a Power 
of Attorney. A Power of Attorney so created only becomes effective if the instrument 
creating it is attested by at least one witness, and on the filing of the instrument in | 
the Supreme Court. Further, the court may by its own rules prescribe that for certain 
purpose (e.g. in administration proceedings) no such Power of Attorney may. be regis- 
tered unless a solicitor (as an officer of the court) files an affidavit that he caused the 
instrument to be engrossed and sent to the donor for execution, and that he believes the 
signature to it to be that of the donor. An affidavit of execution may also be required 
to be made by the witness to the instrument. 


It is to be noted that under judicial construction (in re Feversham’s Contract) 
alternative attorneys may be appointed under such a Power of Attorney and anything 
done by either of them is sufficiently within the Power. This construction must provide 
much needed flexibility in these times when many trustees find themselves in Algiers, 
Baghdad or Australia but the relief furnished has come under some criticism for not 
enabling one trustee to demit office in favour of his own nominee save by the device 


of an application to the court to appoint additional trustees. Delegatus non delegare 
dies hard. 


I have mentioned the Liabilities (Wartime Adjustment) Act of 1941. Under it 
any person attributing financial difficulties to conditions brought about by the war 
may apply to an officer attached to the court, styled the Liabilities Adjustment Officer, 
who is to assist him, with the authority of the Act, to make with his creditors a scheme 
or arrangement. The object expressed by the Act is to enable the debtor if he carries 
on business or would but for war circumstances carry on a business, to preserve that 
business or recover it when circumstances permit, without the stigma of bankruptcy. 
Further, a debtor can apply to the court for a protection order staying all proceedings, 
present or future, against him, and an adjustment order scaling down his liabilities. 
No moratorium is contenplated, but the court in adjudicating is to have regard to the 


needs of debtor and his family and particularly to preserving his business or means 
of livelihood. 


In the field of criminal law, there is little to mention. The years 1914/18 were 
singularly prolific in legal reform in the field of indictments, larceny and other criminal 
offenses, the Statute Law touching which underwent considerable scrutiny and revision. 
There appears to have been no need for similar zeal for an overhaul of legal machinery 
in the present war; apart from purely technical offenses created by the very voluminous 
body of emergency regulations controlling the daily existence of the people in England, 
I do not think that more than one noteworthy example of the creation of new offenses 
merits .attention. Singularly enough this is, so far as I know, the only ease to which 
eireumstanees have drawn special attention in the United States. The statute known 
as the Treachery Act 1940 deals with acts which might be treason and therefore with'n 
the existing criminal code, and provides an alternative indictment free from the ancient 
technicalities of the law of Treason, including the defense of no allegiance. The 
Treachery Act applies to anything done 


(1) by a British subject other than in a Dominion, India, Burma or 
Southern Rhodesia (1 may perhaps interpose that these are the self- 
governing entities of the British Commonwealth; Newfoundland is for 
this purpose within Canada), or 

(2) by anyone subject to naval, military or air force discipline, in any place 
whatsoever, or 

(3) by any person in the United Kingdom or in a British ship or aircraft. 


The offense is the doing, the attempting or the conspiring to do (which the prosecution 
must affirmatively prove) any act which is designed or likely to give assistance to 
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the enemy’s naval, military or air operations, to impede such operations by His 
Majesty’s forces or to endanger life. 


If my memory of the trial in the United States of the saboteurs who were landed 
from submarines is correct, the trial of those persons by court martial was approved 
by the Supreme Court. To remove any doubt, the Treachery Act in England provided 
that an enemy alien charged with treachery, might, if the Attorney General so directed, 
by tried by court martial with shooting as the penalty of conviction; and if it should 
appear that an individual convicted by the ordinary criminal court of treachery was 
a member of the enemy’s armed forces, direction may be given for the sentence of 
death to be altered to one of execution by shooting as if the accused had been convicted 
by a court martial. 


Maritime Law 


In the field of maritime law it is interesting to note that numerous earlier decisions 
of the courts which restricted the meaning to be attributed to the words “H. M. ships” 
in relation to the Merchant Shipping Acts and salvage cases have been rendered obsolete 
by an extension, in the Merchant Shipping (Salvage) Act 1940, of the right of the 
Crown to claim for salvage services to ships or aireraft rendered by ships or aircraft 
for the time being in the possession of or at the disposal of any person on behalf of 
His Majesty. The older cases restricted the salvage claims on behalf of the Crown 
to those involving ships “belonging to His Majesty” in a restricted sense of absolute 
ownership. The reference to aircraft is interesting; the incident of the capture of a 
Nazi submarine by an aireraft of the R.A.F. will be recalled, and there have, I believe, 
been numerous cases in Prize of seizure by the officers and crew of aircraft. 


While I am on the subject of salvage, I might remind you of the action taken 
by our two Governments for the better and speedier furtherance of the war in the 
field of collisions at sea, and general average as affecting war supplies. An agreement 
of 4th December 1942, supplementary to the main Lease-Lend Agreement, has two 
principal features. 


The first is the waiver of certain claims by one Government against the other. 
In general, each Government has agreed to waive claims against the other arising out 
of collisions, damage to cargo, and the rendering of salvage services. In the end, of 
course, with two great fleets such as ours litigation proves useless. Recoveries tend to 
even themselves out. Ordinarily casualty at sea involves the expenditure of much 
time and skill in assessing amounts payable by various parties interested in both ship 
and cargo. Delays occur and frequently ships are threatened with arrest or are even 
actually arrested in order that security may be provided for meeting claims asserted. 
All this is eliminated by the agreement. If collision occurs between a ship belonging 
to one Government whether warship or merchantman, and a ship belonging to the 
other Government, no legal proceedings will be taken to determine degree of blame 
and no claims for damages will be made by either Government against the other. 
Work of repair will be undertaken at once without thought of anything but getting 
the damaged ship back into service at the earliest possible moment. Nor where cargoes 
belonging to one Government are damaged while on board ship belonging to the other 
Government will time be wasted in determining liability for such damage. General 
average contributions will not be payable by one Government to the other. 


Another feature of the agreement is that in the future all salvage services rendered 
by either Government to ships or cargo owned or insured by the other will be rendered 
on lend-lease terms, each Government paying its own nationals. The sole object of 
salvage services rendered will be to bring sh'p or cargo salvaged back into service as 
rapidly as possible. 


Article IV is the second principal feature of this maritime agreement. Under it 
either Government may call upon the other for legal assistance where vessels or cargo 
owned by one Government are threatened with arrest in the courts of the other. Where 
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request is made for such assistance the Treasury Solicitor in the United Kingdom and 
the Attorney General in the United States will make arrangements for the immediate 
release of the ship, and for protection of interests of the other Government, on lend- 
lease terms. 


That article, of course, relates to situations where a private vessel has a claim against 


a merchant ship owned or chartered by the United States, or in the U.S.A. against 


the United Kingdom, and in those cases each Government undertakes to render to the 
other Government all the legal assistance necessary to free the ship at once. 


The problems arising from the presence in the United Kingdom of members of 
the armed forces of Powers allied to His Majesty were in the last war resolved on a 
give-and-take basis which happily was not the subject of involved dissection as a pure 
question of law by the courts. These problems can, of course be very real, e.g. where 
the village policeman with more zeal than tact seeks to arrest a member of, say, the 
U. S. armed forees somewhere in England for an alleged infraction of some minor 
local prohibition; and the fact that the confines of the United Kingdom and Northern 
Ireland now give temporary shelter and hospitalities not only to the soldiers, sailors 
and air-men and their sisters-in-arms of the Dominions of the Empire, of India and 
the Colonies (whose forces already possessed exclusive jurisdiction over their own 
members under a statute of 1933) and of the United States, but also uniformed free 
representatives of Poland, Holland, and many other of our Allies, produces, if the 
niceties of the law were to be debated, a position fraught with traps for the unwary 
and the seeds of perhaps embittered national feeling. To meet these complexities, 
Parliament has passed the Allied Forces Act 1940 which gave jurisdiction in accordance 
with their own national laws in full powers to the Service courts and authorities of 
any Power allied with His Majesty whose naval, military or air forces may be present 
in the United Kingdom or aboard His Majesty’s ships or aircraft. Provision was also 
made for the holding by the Allied Forces of courts martial without interference from 
the ordinary civil power. 


To meet the possible objection that the law recognized and followed by any such 
court set up by one of the Governments of the territories occupied by the enemy was 
not a law in the abstract of that country, the Act further provided that its provisions 
should apply in relation to the present or former law of any such Power. 


Save in respect to the forces of the United States who carry with them in the 
conduct of proceedings before courts martial a procedure and justice whirh springs 
from the Common Law itself, a concurrent jurisdiction of the civil courts has been 
retained, as is constitutionally usual in England in relation to acts committed by 
members of the armed forces which are criminal acts as well as infractions of discipline. 


Not only was it necessary to clothe the Service courts of the Allied powers with 
full jurisdiction in matters touching conduct of members of those forces, but provision 
had to be made for the trial of offenses committed at sea. As you probably know, the 
dispossessed Governments which took refuge in London and whose countries operated 


an extensive mercantile marine, i.e. Belgium, Holland, Greece, Norway and Poland. 


(a list to which one may hope one day to add France), put at the disposal of the 
Allied war effort practically the whole of their mercantile fleets which were on the 
seven seas. The administration of this shipping required the backing of some competent 
legal authority which these Allies were naturally disposed to set up under their own 
law, and for the purpose of administering that law. In order to ensure due recognition 
not only in the Courts in England but presumably, under the doctrine of comity, e!sc- 
where, of the legality of the existence of these courts, the Allied Powers (Maritime 
Courts) Act 1941 was passed for the purpose of making temporary provision to enable 
Allied and associated Powers to establish and maintain in the United Kingdom maritime 
eourts for the trial and punishment of certain offenses committed by persons other 
than British subjects. The practice and procedure of these courts is laid down to be 
that of the Allied Power, but for the purposes of English law the same rules of proof 
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of the proceedings in such a court are made to apply as if it were established in a 
foreign country (this implies proof by an authenticated and sealed copy of the judgment 
ot the court) and for their protection, the members of the court and all persons taking 
part in its proceedings are to enjoy the like immunities that would be enjoyed by 
or in respect of a court of Reeord in England. 


The jurisdiction of these courts is that of the trial of persons, not being British 
subjects, for acts or omissions contrary to the law of their own country committed 
on board a merchant ship of that Power, or in contravention of its merchant shipping 
law, including any maritime conscription. This is, of course, the pith of the Aet. 
The Act goes on to protect the doctrine of Autrefois Convict or Acquit, and if in any 
case of concurrent jurisdiction a person convicted by a British court is shown to have 
been punished for the same act by one of these maritime courts, the Brit’sh court is 
to take account of that fact in awarding punishment. Further, to assist these courts 
the machinery of courts of justices of the peace in the issue of warrants and the 
attendance of witnesses is placed at their disposal. This Act is an interesting example 
of the use of the processes of English law for the aid of the Allied Governments for 
the purpose of maintaining order and the rule of law on their merchant shipping. 


The presence of the Allied Governments in London necessitated the recognition 
of these Governments for the purpose of diplomatic privi'eges. The Diplomatic Privi- 
leges (Extension) Act 1941 (the Act has not, I think, becn extended since 1714 A.D.!) 
accords what is usually styled “diplomatic recognition” for the purpose of any enactment, 
rule of law or custom relating to diplomatic immunities to the members of the Government 
of any foreign Power or of any provisional Government, for the time being allied 
with His Majesty and established in the United Kingdom, or (for the benefit of General 
de Gaulle and any who may be in the like case) to members of any national committee 
or other foreign authority established in the United Kingdom and recognised by His 
Majesty as competent to maintain armed forces for service in association with His 
Majesty. These distinguished collaborators in the war effort are accorded the legal 
status of envoys of a Foreign Power, and those of their staffs whose duties are at 
least equal to those of a diplomatic secretary are to be treated as of that ranking. 


At the same time recognition was given to the position of the Hon. Drexel Biddle 
who, as you known, combines in himself the representation of the United States to, I 
think, at least half a dozen Allied Governments in London. As the envoy of the United 
States accredited to a Foreign Power whose members under the fore-go'ng provisions 
received diplomatie recognition, he himself, together with the representatives of any 
such Foreign Power or provisional Government accredited to another of them, receives 
the status of an envoy and for purposes of law diplomatic privileges of the like character. 


I might, had time permitted, have made a less brief reference to the existence of 
legislation derived from war conditions whereby modifications have been made in the 
constitutional and elective procedure of various chartered and statutory bodies, e.g. the 
Universities and Colleges (Emergency Provisions) Act, the Chartered and Other Bodies 
Acts of 1939 and 1941, and the Public and Other Schools (War Conditions) Act of 1941. 
The generality of these Acts has been to enable endowments to be applied outside the 
terms of the original trusts, to vary provisions for the election and retirement of members 
of the governing bodies, and to permit the governing bodies to de'egate their functions, 
generally with the consent of some Government Department such as th Board of 
Education. 
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COUNTERCLAIM UNDER FLORIDA STATUTES 


By L. L. FABISINSKI, Judge of the First Judicial 
Circuit of Florida 


This article deals with the purpose and eeffct of Chapter 20426, Laws of Florida, 
1941, now Sections 52.11 and 52.12, Florida Statutes 1941. It is written at the request 
of the editor of the Florida Law Journal, principally, no doubt, because the writer ~ 
suggested the legislation to the conference of circuit judges, and was thought to be most 
likely to be prepared to justify it. This article makes no pretense at any particular 
learning upon the subject of counterclaims, but rather to state the thought which 
prompted it, and some comment upon its practical application. 


As a consequence of the repealing clause contained in the statute, these sections 
(52.11 and 52.12) replace all former laws having to do with the pleading and practice 
of set-off, recoupment and counterclaim in common law cases, with the possible exception 
of two portions of laws relating to pleadings, which merely prescribe the forms of 
pleas of set-off (52.17), and replication to plea of set-off (51.10), both of which may 
be considered as obsolete, or, if the cireumstances warrant, may be adapted to the 
plea of counterclaim. (See, however, Metropolitan Casualty Ins. Co. of New York vs. 
Walker, et al., 9 So. 2nd 361, where use of the technical term “set-off” in a plea was 
given significance). 


While it was hoped, when this act was drafted, that it would not be given a technical 
construction in the courts, in the light of precedents based on pleading and practice 
of set-off, recoupment, counterclaim, and kindred defenses and causes of action, yet 
the possibility that it may be so construed makes it important to recall the distinctions 
between these remedies. 


Recoupment is the act of rebating or recouping a part of a claim upon which one 
is sued by means of a legal or equitable right resulting from a counterclaim arising 
out of the same transaction. It is of common law origin. Even in states wherein the 
codes do not specifically mention recoupment as a form of pleading, the right to recoup 
still exists. 57 Corpus Juris, Set-off and Counterclaim, Section 1. Accordingly it is 
entirely probable that provisions of the statute here under consideration may be construed 
in the light of the common law, since the statute is intended, and is broad enough, to 
include recoupment. 


By contrast, Set-off in actions at law is purely statutory. It was unknown at 
common law. In a few of our states, statutes of set-off were passed before the English 
statutes. Corpus Juris, supra, Section 3. There would therefore not be the same 
compelling reason and incentive to construe the present statute relating to counter-claims 
according to the technical practice, as formerly applied under statutes of set-off. 


(Many other remedies in the nature of set-off are mentioned and defined in the 
text-books, including counterclaim, which has itself acquired a more or less technical 
meaning; cross-action, which is defined, but not described in Corpus Juris [“Many 
matters may now be shown or pleaded as a defense, which were formerly considered 
only the subject of a cross-action”—citing an English case|, counter complaint, recon- 
vention, compensation, and some others; but it is not essentially necessary bor our 
purpose to do more than mention them here, though an understanding of them, and 
realization of their distinguishing characteristics, may be of interest to the student. 
They are quite completely catalogued in the article in Corpus Juris already referred to.) 


Counterclaim is a purely statutory remedy of modern origin; it was not known to 
the common law or before the adoption of the codes. It is substantially a cross action 
by defendant against the plaintiff, and secures to the defendant the full relief which 
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a separate action at law would have secured him on the same state of facts. It is 
defined judicially as a cause of action in favor of the defendant upon which he might 
have sued the plaintiff and obtained affirmative relief in a separate action. The term 
is a general and comprehensive one, and it is stated that sometimes the courts consider 
it inadvisable to attempt to define the meaning of the language employed in a statutory 
definition which has purposely been made comprehensive in its terms and general in 
its expressions. It is in the hope that the statute here under discussion may be liberally 
construed so as to permit the determination in one proceeding of all causes of action 
existing between the parties to a lawsuit, so far as it is reasonably possible to do so, 
that this article is written. 


The inspiration for the presentation of an act to the Legislature of 1941 for 
adoption did not come, however, originally, from a desire to put into practice the 
latest thought and culmination of experience in this field of the law. In some sections 
of the state, certainly in ours, litigants, through their attorneys, were taking automobile 
damage cases to courts of the justice of the peace, in cases where the damages to the 
plaintiff were inconsequential, and the damages of the defendant were feared to be 
quite considerable, in order to secure an adjudication of liability before the other party 
could get to issue in courts of general jurisdiction. The speed with which a case could 
be gotten to issue in justice court sometimes resulted in the decision for plaintiff in a 
small amount of damages, usually for injury to the automobile, while the effect of the 
decision was to bar the right of the defendant to sue, sometimes for substantial bodily 
injury, because of the doctrine of res adjudicata. While it is altogether within the 
realm of probabilities that the result was just, yet it was thought that the race to 
secure an adjudication was unseemly, and that the parties would have a greater respect 
for the processes of the administration of public justice, if both sides could be heard 
at one sitting in a forum representing the dignity of the more substantial claim. From 
this thought, much of the rest of the act developed to implement the result desired. 
The original draft, submitted to the conference of circuit judges in 1941, was approved 
by them in principle. The attorney general volunteered to check the provisions of the 
act against existing iaw, using the facilities of that department of his office which was 
then in process of preparing Florida Statutes 1941; and the present act evolved under 
the guiding hand of Assistant Attorney General Burns. 


It was found that the end desired—aside from the provisions for the transfer 
of causes from a court of limited jurisdiction to one of less limited jurisdiction— 
could best be achieved by following closely the Rules of Civil Procedure for the District 
Courts of the United States on the same subject—Rule 13 being quite comprehensive 
in scope, and suiting the purpose admirably. This, of course, has the additional merit 
of approaching uniformity with other jurisdictions in this field of pleading and practice. 
The closeness of the parallel between Section 52.11 and Rule 13, is shown by the 
following comparison : 


RULE 13 


(a) Compulsory Counterclaims. A pleading 
shall state as a counterclaim any claim, not 
the subject of a pending action, which at the 
time of filing the pleading the pleader has 
against any opposing party, if it arises out 
of the transaction or occurrence that is the 
subject matter of the opposing party’s claim 
and does not require for its adjudication the 
presence of third parties of whom the court 
cannot acquire jurisdiction. 


(b) Permissive Counterclaims. A pleading 
may state as a counterclaim any claim 
against an opposing party not arising out 
of the transaction or occurrence that is the 
subject matter of the opposing party’s claim. 


SECTION 52.11 


(a) Compulsory counterclaim. The defendant, 
at the time of the filing of his pleas, shall 
state as a counterclaim any claim, whether 
the subject of a pending action or not, which 
he has against the plaintiff, arising out of 
the transaction or occurrence that is the 
subject matter of the action, and does not 
require, etc. (the rest being identical.) 


(b) Permissive Counterclaims. The defendant, 
at the time of the filing of his pleas, may 
state as a counterclaim, any claim, within 
the jurisdiction of the court, against the 
plaintiff. not arising out of the transaction 
or occurrence that is the subject matter of 
the plaintiff’s claim. 


‘ 
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(c) Counterclaim exceeding opposing claim. 
A counterclaim may or may not diminish or 
defeat the recovery sought by the opposing 
party. It may claim relief exceeding in 
amount or different in kind from that sought 
in the pleading of the opposing party. 


(d) Counterclaim against the United States. 


(e) Counterclaim maturing or acquired after 
pleading. A claim which either matured or 
was acquired by the pleader after serving 
his pleading may, with the permission of the 
court, be presented as a counterclaim by 
supplemental pleading. 


(f) Omitted counterclaim. When a _ pleader 
fails to set up a counterclaim through over- 
sight, inadvertence, or excusable neglect, he 
may by leave of court set up the counterclaim 
by amendment. 


(g) Cross-claim against co-party. A pleading 
may state as a cross-claim any claim by one 
perty against a co-party arising out of the 
transaction or occurrence that is the subject 
matter either of the original action or a 
counterclaim therein. Such cross-claim may 
include a claim that the party against whom 
it is asserted is or may be liable to the cross- 
claimant for all or part of a claim asserted 
in the action against the cross-claimant. 


(h) Additional parties may be brought in. 
When the presence of parties other than 
those to the original action is required for 
-the granting of complete relief in the de- 
termination of a counter-claim or cross-claim, 
the court shall order them to be brought 
in as defendants as provided in these rules, 
if jurisdiction of them can be obtained and 
their joinder will not deprive the court of 
jurisdiction of the action. 


(i) Separate trials; 
the court orders separate trials as provided 
in Rule 42(b), judgment on a counterclaim 
or cross-claim may be rendered when the 
court has jurisdiction so to do, even if the 
claims of the opposing party have been dis- 
missed or otherwise disposed of. 


separate judgments. If 


(c) Counterclaim exceeding plaintiff’s claim. 
(The first sentence is the same with the sub- 
stitution of “plaintiff,” for “the opposing 
party,” with the addition in our statute of 
the following at the end of the sentence 
“shall not be construed as admitting any part 
of the plaintiff’s claim”; the last sentence is - 
identical except for substitution of “and the 
defendant” for “It may,” and “plaintiff,” for 
“opposing party.) 


(d) Counterclaim against the State. Merely 
protects against actions against the state 
where not now authorized. 


(e) Same in designation and effect, 
slight changes in phraseology. 


with 


(f) Same in designation and effect. 


(g) Same in designation and effect, but lim- 
ited to claims “within the jurisdiction of the 
court.” 


(h) Identical in designation and effect, and 
in language with the omission of “as pro- 
vided in these rules.” 


(i) Separate trials. Separate judgments. When 
found necessary to the ends of justice, the 
court may order separate trials of the issues 
made by any counterclaim or cross-claim, 
and judgment on a counterclaim or cross- 
claim may be rendered when the court has 
jurisdiction so to do, even if the claim of 
the opposing party has been dismissed, or 
otherwise disposed of. 


Section 2 of our statute (Seet‘on 52.12 Fla. St. 1941) provides that if any 
compulsory counterclaim exceed the jurisdiction of the court in which it is pleaded, 
the whole cause shall be transferred to a court having jurisdiction of the amount in 
controversy in the counterclaim, and complete jurisdiction is vested in the court having 
jurisdiction of the larger amount to determine the whole controversy; this section also 
provides for the practice to be followed in such ease. 


Section 3 provides for consolidations of suits arising out of the same transaction 
or occurrence, when two or more suits are pending because of the transfer from other 


courts, or otherwise. 
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Section 4 of the act provides for the taking of pleas of counterclaim distributively, 
and is merely the amendment of existing law, to take into account pleas of counterclaim 
under this act. 


To return now to Section 1 of the act, and its similarity to Rule 13, it may be 
noted that in the proposed Florida Rules of Civil Procedure, Rule 13 of those rules, is 
almost identical with Rule 13 of the Federal Rules, and at variance in important 
particulars with Section 52.11 of Florida Statutes, and consideration should be given 


to determine which of the two is preferable for final adoption; I have no predilection 
on that score. 


An elaborate discussion of Federal Rule 13 may be found in “Moore’s Federal 
Practice Under the New Federal Rules,” Vol. 1, Chapter 13 (chapters being numbered 
according to rule number). In that work many of the situations which may conceivably 
develop are commented on, and several decisions cited and discussed which will be 
helpful in making an estimate of the ultimate value of our statute. For instance, in 
the three years supplement to Moore’s work is cited the case of Red Top Trucking 
Corporation vs. Seaboard Freight Lines Co., Ine. (SDNY) 35 Fed. Supp. 740, in 
which is discussed the application of the. rule to a situation in which plaintiff sued in 
Federal Court, and the defendant in State Court, upon causes of action arising out 
of the same occurrence. 


In the notes to “Rules of Civil Procedure for the District Courts of the United 
States,” which may be secured from the Superintendent of Documents, U. S. Government 
Printing Office, Washington, D. C. at $1.00 per copy, the history of Rule 13 is given, 
together with helpful comments, and some citations regarding counterclaim as applied 
before the adoption of the rule. An important statement is made in Note 7 (Appendix, 
p. 232), “If the action proceeds to judgment without the interposition of a counterclaim 
as required by subdivision (a) of this rule, the counterclaim is barred,” citing cases. 
This is, of course, entirely logical and proper, if the rule (and our statute) is to have 
any real value. 


Incidentally, the trend of judicial construction of Rule 13 by the Federal courts, 
as analyzed by Moore, is towards a broad, rather than a technical construction. He 
states “Any claim which a defendant has against a plaintiff is a counterclaim.” He 
also (Section 13.01) distinguishes between a counterclaim and a cross-claim, the pleading 
of the latter of which, he says, is never compulsory; a cross-cla'm being a claim against 
a co-party—under our statute, a co-defendant, an additional remedy under which co- 
defendants may settle their respective liabilities arising out of the occurrence which 
gave rise to the plaintiff’s claim. This part of our statute has already been used in 
the First Cireuit to good advantage, although the suit in which it was used was settled 
before trial, and the benefit of trial experience was not had in that case. 


So much for the history of the Federal rule, and its relation to our statute; what 


most of us are interested in, I imagine, is the practical operation of the statute in 
Florida. 


So far as has come to my notice, only one reference to the statute has been made 
by the Supreme Court of Florida, the case already mentioned in the beginning of this 
article, reported in 9 So. 2nd, at page 361. That case turned on the manner in which 
the defendant preferred his claim. He did not state in his pleading that his claim 
arose out of the same transaction or occurrence which formed the subject matter of 
the claim of the plaintiff. On the contrary he designated his plea as being one of 
set-off, the use of which technical term the court considered as being at least persuasive 
evidence that it did not arise out of the same oceurrence. The court laid down the 
general principle that to bring the claim within the purview of 52.11(a), as a com- 
pulsory counterclaim, the pleading must allege that the claim arcse out of the same 
transaction or occurrence. Moore, in a different connection, states that it is important 
to notice that counterclaims should be designated as such, inasmuch as a reply is 


; 
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mandatory only to an answer which contains a counterclaim designated as such, unless 
otherwise ordered by the court. It follows from what is said by our court that, as a 
matter of proper pleading, the defendant should specifically designate his plea as being 
a counterclaim, and allege that it arose out of the transation or occurrence described 
in the declaration, when pleading a compulsory counterclaim. 


(An interesting situation may develop under our statute, which was probably not 
foreseen in drafting the act, resulting from the difference in wording between our act 
and the Federal rule, in cases where one party brings his action in th Federal Court, 
and the other in a state court. Under our statute, a compulsory counterclaim must be 
filed by a defendant even if it is the subject of a pending suit, while the Federal rule 
does not require the pleading of the counterclaim if it is the subject of a pending action. 
The District Court of the Southern District of New York had a case before it under 
Federal rule 13, (cited supra, 35 Fed. Supp. 740), and it was there held that the former 
rule that a Federal court cannot restrain an action in personam in a state court is not 
changed by Rule 13(a), and the motion to stay proceedings in the state court was 
denied. It was suggested that the state court might give effect to rule 13, and stay its 
action pending the result of the proceedings in Federal Court. This is undoubtedly 
the sensible thing to do in state courts when the action is first instituted in a Federal 
Court, upon the conflict being called to the attention of the State Court. It is altogether 
possible for a situation to arise under our statute whereby, although an action is first 
brought in a Federal Court, issues might be made up in the state court more quickly 
than in the Federal Court, with the action first brought in the Federal Court pleaded 
as a compulsory counterclaim. I assume, however, that if the action was cognizable 
at all in the Federal Court, proceedings for removal of the action from the state court 
would be taken as a matter of course.) 


The provision in our statute, requiring compulsory counterclaims, even when a suit 
is already pending, was necessary to accomplish the other purpose of the act, that of 
transferring a cause of action from a court of limited jurisdiction to one having a 
broader jurisdiction. If a suit was pending in cireuit court by one party, and the other 
party commenced his suit in justice court, there could, of course, be no consolidation 
of the actions. It also serves to take care of situations where suits were instituted 
-by the parties simultaneously, or nearly so. Any procedural difficulties arising out of 
the situation of two suits pending in the same court may be easily taken care of by 
applying existing rules for consolidation and dismissal. 


The provision for transfer of a cause is open to some possible constitutional 
objection. But this was anticipated, and a study of that feature of the act convinced 
its advocates that the objection was more imaginary than real. Only a decision of the 
Supreme Court in a case where the issue is squarely raised can settle that question. 


(Difficulties of application will undoubtedly arise. The most interesting one sug- 
gested to the writer is in relation to compulsory counterclaim in replevin cases, although 
examples may be far-fetched. Let us assume for instance, that the vendor of personal 
property under a retained title contract attempted to recover possession without process 
of law, and committed an assault upon the vendee. In an action by the vendor to retake 
possession by replevin, may the vendee be required to counterclaim for the assault if 
he intends to sue upon that cause of action? The first question is, of course, as to 
whether the cause of action arose out of the same transaction or occurrence which forms 
the basis of the replevin action. If it is held to have so arisen, then the defendant 
must counterclaim for the assault. The type of relief to be gotten is different in kind, 
as between the plaintiff and defendant, but the situation presents practical, rather than 
technical, difficulties. If the court feels that it is not practical to try the issues before 
the same jury in one trial, under 52.11(i) it may order separate trials. The same 
difficulties, to be resolved in a similar manner, apply if the defendant elects to file a 
permissive counterclaim.) 
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(The act has already been quite widely used in my experience, and has met with 
much favor by all the lawyers who have expressed themselves. In practice it has already 
proved its worth in the saving of time of litigants, in a saving of costs and expenses, 
not only to litigants, but to the lawyers, to the county, and to the state, and in every 
way has aided in the efficient administration of justice.) 


Undoubtedly, there is more difficulty in giving instructions to the jury in cases 
where a counterclaim has been pleaded. In many cases the instructions applicable to 
the plaintiff’s ease, are also applicable to the defendant’s counterclaim, and the repetition 
of the designation “plaintiff” and “defendant” become confusing. We have found the 
best solution of this difficulty to be the use of the special verdict. Several questions 
are propounded to the jury, the answers to which will determine what the general verdict 
shall be. The special verdict has fairly frequently been used in the first cireuit to 
good advantage, and we have yet to meet objection to its use upon the part of counsel 
when the suggestion is made in a complicated case. If it is not thought advisable to 
use the special verdict, much confusion in the mind of the jury may be avoided by 
giving a short summary of the instructions at the end of the court’s charge, in plain 


every-day language, emphasizing that such summary does not qualify the general 
instructions. 


What difficulties have been met with in pleading and practice under the act in 
other parts of the state, I, of course, do not know. But I venture the prediction that 
most of the difficulties anticipated in advance of actual trial of its provisions will 
dissolve under a common sense interpretation and application in the courts, and that 


as the statute is given practical test, it will result in a much more efficient and satisfactory 
administration of justice in cases to which it applies. 


A NINETY-NINE YEAR LEASE FOR MILITARY 
PURPOSES 


By W. J. BIVENS 


On September 2, 1940, Lord Lothian delivered a note to Secretary of State Hull 
stating among other things “in view of the friendly and sympathetic interest of His 
Majesty’s Government in the United Kingdom in the national security of the United 
States and their desire to strengthen the ability of the United States to cooperate 
effectively with the other nations of the Americas in the defense of the Western Hemi- 
sphere, His Majesty’s Government will secure the grant to the Government of the United 
States, freely and without consideration, of the lease for immediate establishment and 
use of Naval and Air bases and facilities for entrance thereto and the operation and 
protection thereof, on the Avalon Peninsula and on the southern coast of Newfoundland, . 
and on the east coast and on the Great Bay of Bermuda. 


Furthermore, in view of the above and in view of the desire of the United States 
to acquire additional Air and Naval bases in the Caribbean and in British Guiana, 
and without endeavouring to place a monetary or commercial value upon the many 
tangible and intangible rights and properties involved, His Majesty’s Government will 
make available to the United States for immediate establishment and use Naval and 
Air bases and facilities for entrance thereto and the operation and protection thereof, 
on the Eastern side of the Bahamas, the Southern coast of Jamaica, the Western coast 
of St. Lucia, the West coast of Trinidad in the Gulf of Paria, in the Island of Antigua, 
and in British Guiana within fifty miles of Georgetown, in exchange for Naval and 


Military equipment and material which the United States Government will transfer to 
His Majesty’s Government. 
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All of the bases and facilities referred to in the preceding paragraphs will be 
leased to the United States for a period of ninety-nine years free from all rent and 
charges other than such compensation to be mutually agreed on to be paid by the United 
States in order to compensate the owners of private property for loss by expropriation 
or damage arising out of the establishment of the bases and facilities in question. 


His Majesty’s Government in the leases to be agreed upon will grant to the United 
States for the period of the leases all the rights, power and authority within the bases 
leased, and within the limits of the territorial waters and air spaces adjacent to or in 
the vicinity of such bases, necessary to provide access to and defense of such bases and 
appropriate provisions for their control. 


Without prejudice to the above-mentioned rights of the United States authorities 
and their jurisdiction within the leased areas, the adjustment and reconciliation between 
the jurisdiction of the authorities of the United States within these areas and the 
jurisdiction of the authorities of the territories in which these areas are situated shall 
be determined by common agreement.” 


For the purpose of determining “by common agreement” the matters contemplated 
in the above note, a commission met in London in March, 1941, with Winston S. Churchill, 
Prime Minister; Lord Cranborne, Secretary of State for Dominions; Lord Moyne, 
Secretary of State for Colonies, serving on behalf of the Government of the United 
Kingdom of Great Britain and North Ireland and John G. Winant, Ambassador of the 
United States of America, Charles Fahy, Harry J. Malony, and Harold Biesemeier serving 
on behalf of the United States of America. 


Facing this commission was the tremendous task of visualizing the various contin- 
gencies which might arise during the occupancy of the areas to be leased and of providing 
the legal machinery for dealing therewith. This task was further complicated by the 
fact that separate leases had to be negotiated with the several colonial and provincial 
governments wherein bases were to be established. 


To meet this latter problem an agreement common to all bases was drafted and 
made a part of each of the several leases as Exhibit “A.” Copies of diplomatic exchanges 
including a copy of the above quoted note of Lord Lothian were also attached as exhibits. 
The agreement which thus became Schedule “A” of all the leases opens with a general 
deseription of rights as follows: “the United States shall have all the rights, power, 
and authority within the leased area which are necessary for the establishment, use, 
operation and defense thereof or appropriate for their control, and all the rights, power, 
and authority within the lim‘ts of territorial waters and air spaces adjacent to or in 
the vicinity of the leased areas which are necessary to provide access to and defense 
of the leased areas or appropriate for control thereof.” Thus a sweeping grant is made 


of a'!l power which may be necessary or appropriate for the use, operation, or defense 
of the Bases. 


Other rovisions which follow are: 


(a) A grant of special emergeney powers for conducting military operations in 
the territories and surrounding waters or air spaces. 


(b) A non-user provision preventing loss of rights under the lease should the 
leased areas be not developed, used, or maintained by the United States. 


(c) An article on jurisdiction whereby the United States is given complete juris- 
diction with respect to all offenses of a military nature committed within the leased areas 
provided the offender is apprehended there'n and also if apprehended off the leased 
areas unless the offender be a British subject and also of all other offenses committed 
within the leased areas provided the offender be other than a British subject. Thus 
where Newfoundland workmen are suspected of or charged with theft, disorderly con- 
duct and the like which are not considered military offenses the contractor’s civilian 
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police officers detain them no longer than is necessary to turn them over to the New- 


foundland Constabulary. Incidentally, there have been very few offenders to be thus 
dealt with. 


(d) An obligation by the respective territories or colonies to enact legislation 
adequate to insure the protection and security of the United States Naval and Air 
Bases, establishments, equipment and other property. 


(e) A requirement that no arrest or service or process shall be made within the 
leased areas except with the permission of the Commanding Officer of such area 
provided, however, that should such permission be denied the Commanding Officer 
will take the necessary steps to arrest the offender or serve the process in question. 


A review of the copies of permission to serve process discloses among others the 
following actions or proceedings against defendants: 


(1) Account stated in the amount of $323.10 brought by a ereditor. 
(2) Keeping a bawdy house. 
(3) Action to colleet board bill — $54.00. 
(4) Defendant charged with indecent assault. 
(5) Disorderly conduct in a publie place. 
(6) Perjury. 
'. (7) Driving motor vehicle at excessive speed. 
(8) Witness in magisterial inquiry into the death of a named person. 
(9) That the defendant did get Harriet (blank) with child, ete. 
(10) Destructicn of private property. 
(11) Illegal possession of aleoholie liquor. 
(12) A money raise order (garnishment). 
(13) A claim for $15.00 for professional services. 
(14) Mortgage foreclosure. 


Thus human nature and the law appear to be pretty much the same here as in 
Florida. 


(f) A grant of the right of audience before the colonial or territorial courts of 
Newfoundland to counsel “authorized to practice before the courts of the United States 
who are in the service of the Government of the United States and appointed for that 
purpose in cases where a member of the United States forces shall be a party to civil 
or criminal proceedings.” The right of audience, however, has been denied in New- 
foundland in cases where American civilian workmen were the parties involved, the 
courts adopting the strict construction of the term “United States forces” and holding 
that only uniformed forces are contemplated. Incidentally, the admission to practice 
law in Newfoundland is regulated by the Law Society; a society made up of all lawyers 
in the colony, and which society is very jealous of the limitation of the right to practice 
to only those admitted by it. Even in a recent case pending before the Supreme Court 
of Newfoundland where Newfoundland counsel were retained as associates but where 
the defendants were American civilians employed on this Base, United States counsel 
were denied the right of audience. 


(g) Exemption from customs and other duties upon goods imported for use 
within the leased area by the Bases or service personnel or American civilian personnel. 
This clause does not, however, permit importation of duty free goods for sale to British 
subjects. Thus the necessity for maintaining within the leased area an American 
Canteen for the sale of duty free goods to Americans and a Newfoundland Canteen 
for the sale of duty paid goods to Newfoundlanders. 


Other clauses relate to surveys, shipping and aviation, motor traffic, immigration, 
wireless, and cables, postal facilities, exemption from taxation, prohibition against 
conduct of businesses or professions within the leased areas except with consent of the 
local government, the grant of certain rights in connection with the maintenance of 
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forces outside the leased areas, provisions for health and sanitation measures outside 
the leased areas, permission for the United States to abandon any area without obligation, 
the right to remove improvement at any time before the termination of the lease, a 
restriction against assignment or underletting a reservation of mineral and oil rights 
by the local governments, and finally clauses contemplating supplementary leases, modi- 
fications, and interpretations. 


The draft of the agreement as finally concluded at London, March 27, 1941, bespeaks 
for the members of the commission, a high quality of legal craftsmanship. After thus 
formulating an agreement common to all the Bases the lease of each area became a 
simple demise of the area in question described by metes and bounds for a period of 
ninety-nine years “free from all rent and charges other than compensation to be mutually 
agreed on to be paid by the United States in order to compensate the owners of private 
property for loss by expropriation or damage arising out of the establishment of the 
said bases and facilities,” and subject to the terms and conditions contained in the 
aforesaid diplomatic notes and agreement, “which are incorporated in and form part 
of said presents.” 


The opinions or assertions contained in the foregoing paper are the private ones 
ot the writer and are not to be construed as official or reflecting the views of the 
Navy Department or the Naval Service at large. 
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Editorial 


Our felicitations are extended to Judge Dozier DeVane newly ap- 
pointed to the Federal District Court bench. Judge DeVane has per- 
formed many good services for the City of Orlando and for all Central 
Florida, including adjustments for the Growers and Shippers League in 
its fight against freight rates, unfair rulings on packages and shipments. 
He also served well in seeking payment of growers for damages inflicted 
in the fight against the fruit fly. We join with the Orlando Sentinel in 
saying: “We are sure he will make an excellent judge and will rule 
according to the statutes and not political doctrine, a prospect that 
ought to be very comforting to all who believe a government of laws 
and not of men is the best government.” 


: 
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“The retirement of Circuit Judge Worth W. Trammel has brought 
to the fore years of helpful service that he has rendered to the people 
of this state, both in Tallahassee and Miami. The office of circuit judge, 
with its many responsibilities, has its margin for error, and as the chapter 
of this public service is being closed it may be truthfully said that in 
this man both virtue and fault, if any, have been founded upon the quality 
of trustfulness in human kind. Judge Trammell had that abiding faith 
in the loyalty of men that is so badly needed in the rank and file of men 
at this time.” Herbert U. Feibelman, in the Miami Daily News. 


* * * * * 


Dean Wigmore had many close personal friends among Florida law- 
yers who will all endorse every word contained in the following tribute: 


A Door CLOSES... 


“Just inside the entrance to Levy Mayer Hall, home of Northwestern 
University. Law School, the familiar door to the office of John Henry 
Wigmore, always open whenever the Dean was in the building, has closed 
for the last time on his cheery word of farewell. 

Across that threshold and through the doors of other Wigmore offices 
that preceded it passed many generations of students of the law, friends 
among the bench and bar, and visiting dignitaries who came to pay their 
respects and to bestow their honors upon the man who was never too 
busy to be friendly, courteous and human. That open door was the mark 
and symbol of the man, the tangible expression of his gracious personality, 
his sincere humility, and his deep understanding of his fellow men. 

For great as were his accomplishments and richly deserved as were 
his rewards, the lasting mark that Wigmore left upon the bar of America 
was a living example of the ideals of the legal profession in its ministry 
of justice. Law to him was a constant application of the high principles 
of justice to the practical problems of daily life. If the processes of 
justice conflicted with or defeated those ends of right and truth, he saw 
only one possible course, to revise the administration of justice accordingly, 
and to that effort he bent his full talents and aggressive, boundless energies. 

His was a harmonious blending of devotion to the abstract and 
appreciation of the concrete in the upward struggle of man toward perfect 
justice. It was the nature of the man to be friendly. It was his genius 
that through these personal contacts he kept his feet on the solid ground 
of experience in approaching the widely varied tasks that challenged his 
imagination. He was a good teacher because he knew his students inti- 
mately and shared their personal problems. He was an effective leader 
in improving the law because he understood the practical difficulties 
that had to be overcome and had the courage to speak for his convictions. 

So to his students, his associates, and his countless friends, the life 
of Dean Wigmore provided the most significant lesson that he could ever 
teach—the tradition of the lawyer as a cultured, scholarly gentleman 
imbued with the spirit of justice for all men, progressively practical in 
his thinking and leadership, and always humble and sympathetic in his 
relations with others. 

The door has closed. His work is finished. But the influence of 
Dean Wigmore continues, and will continue to be felt in the lives of his 
students and friends, and in every forward-looking activity of the Amer- 
ican bar. It is a priceless heritage, a memory that the lawyers of Illinois 
will cherish and keep ever green.” 


—Charles B. Stephens, Illinois Bar Journal 
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Bor Association 


OFFICERS AND BOARD OF GOVERNORS: 


E. HARRIS DREW, President J. THOMAS GURNEY, Patt President 
West Palm Beach Orlando 

LEWIS H. TRIBBLE, Secretary JULIUS F. PARKER, President Junior Bar 
. Tallahassee Tallahassee 

PAUL D. BARNS, Miami M. B. SMITH, Titusville DEWEY DYE, Bradenton 

MILLARD CALDWELL, Tallahassee J. HENSON MARKHAM, Jacksonville 


MESSAGE FROM THE PRESIDENT 


To the Members of the Florida State Bar Association: 
My message is very brief. 


Membership in the Florida State Bar Association has been reduced 
about 25% due to the number of former members of this Association who 
are now in the armed services. 


I have recently written every local bar association in Florida, request- 
ing the officers of that asseciation to exert every effort to increase its 
membership. I urge every member of this Association to co-operate with 
their officers in this matter. If each member of the Association can secure 
one additional member, he will be performing a real service, not only to 
the lawyers now engaged in practice in this State, but to those who are now 
scattered all over the world in the various branches of the armed services. 


SUMMARIES OF GENERAL ACTS, 
1943 LEGISLATURE 


Editor’s Note: Only laws which the editor considered 
of general interest to the Bar are included in this 
list. As long as the supply lasts, copies of any of 
these laws in pamphlet form may be obtained by 
writing the Secretary of State and requesting same 
by Chapter number. Summaries of later laws will be 
published in the July issue. 


Chapter 21640—(Senate Bill No. 44) An Act providing for the disposition of 
excess funds created by ad valorem tax levies, tax redemptions or interest upon invest- 
ments in the accounts of the several counties and special road and bridge districts or 
other special taxing districts of this State for road and bridge bonded indebtedness 
being administered by the State Board of Administration. 


Chapter 21641—(Senate Bill No. 49) An Act authorizing and empowering the 
State Board of Administration, created by Section 16 of Article IX of the Constitution 
of this State, to refund and pay certain judgments rendered against taxing units based 
upon road and bridge bonds outstanding on July 1, 1931, or any refunding issues 
thereot, and providing for the application of any ad valorem taxes levied to pay such 
judgments or the bonds upon which the same were based. 
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Chapter 21642—(Senate Bill No. 50) An Act authorizing the State Road Depart- 
ment of the State of Florida to make investments of First Gas Tax Funds which may 
be uncommitted, unusable or unexpendable for State road construction purposes because 
of the present war emergency, in gasoline or other fuel tax anticipation certificates of 
counties and spec al road and bridge districts issued by the State Board of Adminis- 
tration pursuant to Section 16 of Article IX of the State Constitution and preseribing 
the terms and limitations of such investments and the duties and powers of certain 
state officials in connection therewith. 


Chapter 21643—(Senate Bill No. 51) An Act authorizing the State Road Depart- 
ment of the State of Florida to invest any Second Gas Tax Funds heretofore or hereafter 
aceruing to said department for use pursuant to any statute of the State of Florida 
and any 80 per cent surplus funds heretofore or hereafter accruing to said department 
for use pursuant to Section 16 of Article IX of the State Constitution, which funds 
are uncommitted, unusable or unexpendable for the purposes for which they were 
heretofore allocated or appropriated because of the present war emergency, in gasoline 
or other fuel tax anticipation certificates of counties and special road and bridge 
distr#-ts issued by the State Board of Administration pursuant to Section 16 of Article 
1X of the State Constitution and prescribing the terms and limitations of such investments 
and the duties and powers of certain state officials in connection therewith. 


Chapter 21644—(Senate Bill No. 52) An act providing for the disposition of 
bonds, delinquent interest coupons, or other delinquent obligations of counties, districts 
and municipalities, deposited with the State Treasurer, as custodian thereof, under 
Chapter 15054, Laws of Florida, Acts of 1931. 


Chapter 21654—(House Bill No. 115) An Act providing that disabled veterans 
of World War Number Two becoming disabled in line of duty between December 7, 1941 
and the close of World War Number Two shall be entitled to the same license tax 
exemption as now is provided by law for disabled veterans of the Spanish American 
and/or the Veterans of World War Number One. 


Chapter 21655—(House Bill No. 113) An Act to amend Section 295.01 of the 
Florida Statutes of 1941, the same relating to educational benefits for theorphans and 
deceased veterans so that the same when amended shall include the orphans of deceased 
veterans of World War Number Two. 


Chapter 21656—(House Bill No. 114) An Act to amend Section 28.18 Florida 
Statutes, 1941, providing for the recording of certificates of discharge of members of 
the Military and Naval Forces of the United States who serve with the armed forces 
during a war in which the United States was or may be a belligerent. 


Chapter 21679—(Senate Bill No. 40) An Act for participation by the State of 
Florida while cooperating in the practical war effort, and thereafter in concerted action 
with other states, or independently, to preserve the constitutional integrity of the 
State Governments, against Federal legislaive encroachments upon the same. 


Chapter 21682—(Senate Bill No. 130) An Act relating to newspapers and pro- 
viding that any newspaper that on December 7, 1941, was qualified as such under 
Section 49.03, Florida Statutes, 1941, that has been forced to suspend publication on 
or after December 7, 1941, shall be fully reinstated provided that such newspaper 
resumes publication within six months after the present war with the Axis powers has 
been officially terminated, and provided further that any newspaper that was being 
published on December 7, 1941, that had not been published a sufficient length of time 
to come within the definition of Section 49.03, Florida Statutes, 1941, shall not because 
of such suspension lose that status that it occupied on said date provided that such 
newspaper resumes publication within the six months period above set forth. 


Chapter 21683—(Senate Bill No. 242) An Act to provide for the closing of the 
affairs of the Florida Dry Cleaning and Laundry Board, for the disposition of property 
and funds in its hands and for the final closing of all business of said Board. 
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Chapter 21684—(House Bill No. 29) An Act to amend Section 192.38 Florida 
Statutes, 1941, providing for the vesting of title to land covered by Tax Sale Certificates 
in the State of Florida and charging the Trustees of the Internal Improvement Fund 
with the supervision, management, administration, and control therewith, to provide 
authority to dispose of said lands, and to make rules and regulations for disposal of 
said lands. 


Chapter 21685—(House Bill No. 32) An Act providing limitation of time within 
which the former owner and others claiming by, through or under him shall be permitted 
to bring suit for purpose of questioning in any way, litigating or contesting title to 
lands conveyed or to be conveyed by the Trustees of the Internal Improvement Fund 
by virtue of Chapter 18296, Laws of Florida, 1937, or Section 192.38, Florida Statutes, 
1941, and acts amendatory thereof, and validating deeds, leases and easements executed 
or granted by said trustees under and by virtue of said laws. 


Chapter 21691—(House Bill No. 199) An Act empowering the Boards of County 
Commissioners of the several counties to invest and reinvest surplus public funds; 
requiring all securities so purchased to be earmarked and placed in a safety deposit 
box in some bank or institution carrying adequate safety deposit box insurance; providing 
for methods of withdrawal of such securities; and authorizing said boards to sell the 
same and pay proceeds of sale into the proper account or fund of said county; and 
defining such surplus funds. 


Chapter 21694—(Senate Bill No. 357) An Act authorizing the State and Counties 
to sell or donate state owned and county owned typewriters under certain circumstances. 


Chapter 21696—(Senate Bill No. 151) An Act relating to the rights of married 
women in Florida and to authorize execution of and performance under power of 
attorney executed by husband or wife and to validate such power of attorney heretofore 
made, 


Chapter 21697—(Senate Bill No. 110) An Act to Amend 421.38 and 421.44, Florida 
Statutes, 1941, relating to defense housing by housing authorities, so as to extend the 
authority to initiate the development of any such project from December 31, 1943 to 
and until the termination of the present war. 


Chapter 21698—(Senate Bill No. 111) An Act to declare valid and legal the 
creation, establishment and organization of housing authorities, and all debentures, notes, 
agreements and undertakings of such housing authorities, and all proceedings, acts and 
things heretofore undertaken or done with reference thereto. 


Chaptr 21708—(Senate Bill No. 87) An Act to provide for the disposition of 
unclaimed dividends from assets conveyed to a trustee, corporation, or liquidating agent 
by a State Bank or Trust Company under the provisions of Sections 653.55, 653.56 ‘and 
653.57, Florida Statutes, 1941. 


Chapter 21709—An Act to amend Section 1 of Chapter 14899, Acts 1931, as 
amended by Section 1, Chapter 17253, Acts 1935, as amended by Section 1 of Chapter 
19190 Acts 1939; Section 5 of Chapter 14899 Acts 1931, as amended by Section 4 of 
Chapter 17253, Acts 1935 as amended by Section 2 of Chapter 19190 Acts 1939; Section 
11 of Chapter 14899, Acts 1931 as amended by Section 6 of Chapter 17253 Acts 1935 
as amended by Section 3, Chapter 20960, Acts 1941, being “An Act regulating the 
sale of securities and to make uniform the law relating thereto; and to repeal statutes 
which are inconsistent herewith.” 


Chapter 21729—(Senate Bill No. 165) An Act to enlarge the powers of the 
Game and Fresh Water Fish Commission by conferring the right of eminent — 
upon said Game and Fresh Water Fish Commission in certain cases. 


Chapter 21742—(Senate Bill No. 80) An Act to amend 192.06, Florida Statutes 
1941, relating to property exempt from taxation, so as to authorize taxation of such 
property of the United States as it shall permit to be taxed, 
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Chapter 21743—(Committee Substitute for Senate Bill No. 13) An Act to amend 
Section 347.08 of the “Florida Statutes, 1941” authorizing the State Railroad Commission 
to regulate the operation of and fix tolls for certain toll bridges and causeways in the 


State of Florida. 
Chapter 21746—(House Bill No. 42) 


An Act relating to the acknowledgment of 


deeds, conveyances, mortgages, relinquishments of dower, contracts for the sale of 
lands, powers of attorney and other instruments; amending Section 693.03 of the 
Florida Statutes, 1941, relating to the acknowledgment of such instruments by married 
women; providing a form of certificate of acknowledgment of any individual; validating 
certain acknowledgments by married women. 


Life’s Records Closed 


Hilton S. Hampton, former member of 
the Tampa Utility Board and City Attor- 
ney, died on April 8th. He was 70 years 
old and had been in ill health for some 
time. Mr. Hampton. was born in Bain- 
bridge, Georgia and received his education 
at Washington and Lee University. He 
began his actual law practice in Tampa, 
although he had been admitted to the Bar 
before coming to Tampa to make his home. 
Survivors include two sisters, Mrs. George 
C. Crom, Gainesville and Mrs. J. H. Brown, 
Tampa; a niece, Mrs. C. D. Dennis of 
Tampa, a nephew, Lieutenant Col. Frank 
R. Crom, former Tampan, now serving 
with the Army in Washington, and several 
other nieces and nephews. 


Vernon G. Agee, St. Petersburg attorney, 
died April 26th. Mr. Agee, who was 54 
vears old, had been a resident of St. Peters- 
burg for 19 years and had been prominent 
there in public, law, civie club and church 
activities. He was Mayor of St. Peters- 
burg in 1937 and 1938 and prior to that 
time had served as City Councilman for 
two years. He was a Past President of 
both the St. Petersburg Bar Association 
and Civitan Club and was a member of 
the Board of Stewards of the First Meth- 
odist Chureh. He was born in Brush 
Creek, Tennessee, and moved to St. Peters- 
burg in January, 1924. 


Rafael S. Mott, 58, well known DeLand 
attorney, died very suddenly April 25th, 
1943. A veteran of the Spanish-American 
War and World War I, Mr. Mott had 
made his home in DeLand for 31 years. 
He was born in Statesville, N. C. He at- 
tended Stetson University, receiving his 
law degree from that institution. Surviving 


are his widow, Mrs. Ida Mott, three daugh- 
ters, Mrs. Lucille Dean of Tampa, Mrs. 
Margaret Sanderson and Miss Dorothy 
Mott of DeLand, two sons, J. J. Mott of 
DeLand, and Joe C. Mott, Portsmouth, 
Virginia; two brothers, Rev. Marshall L. 
Mott of Winston Salem, N. C., Frank Mott 
of Arkansas; two sisters, Mrs. Thomas 
Barton, Webster Grove, Mo., and Mrs. 
Oliver Brown, St. Louis, Mo., and nine 
grandchildren. 


They Tell Me That— 


Russell A. Raseo, Dean of Law at the 
University of Miami, has been nominated 
by President Roosevelt and confirmed by 
the Senate, as Area Director of War Man- 
power Commission at Miami. University 
officials said Dean Raseo would continue 
to serve as Dean of the Law College. 


The firm of Bussey, Mann & Barton, of 
St. Petersburg, has been reorganized into 
two separate firms. The original firm will 
be known as Bussey, Mann and Hamlin, 
while the second firm will be known as 
Barton & Barton. Royal P. Hamlin, the 
new partner with Bussey and Mann, was 
for a number of years a practicing attorney 
in DeLand and Daytona. In 1921 he moved 
to Tavares and formed a partnership with 
Carl E. Dunean and Harry C. Dunean. 
Following the death of the latter, the firm 
was dissolved in 1942, at which time Mr. 
Hamlin became attorney for the Price Ad- 
ministration. This latter position he re- 
signed to form the partnership with Mr. 
Bussey and Mr. Mann. 


Our President, E. Harris Drew, recently 
made an _ exeellent address before the 
monthly meeting of the Jacksonville Bar 
Association. 
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LAWYERS IN THE ARMED FORCES 


Clifford T. Inglis, prominent Jackson- 
vil'e attorney and President of the St. 
Luke’s Hospital Association has entered 
the U. S. Naval Reserve with the rank of 
Lieutenant. 


Mrs. Gwynn B. Patterson has resigned 
as Director of Publicity at Rollins College, 
in order to join her husband, Major Terry 
B. Patterson, at his station in Columbus, 
Georgia. Major Patterson has been on 
active duty sinee 1941. He is a member 
of the Orlando firm of DeVane, Andrews 
and Patterson. 


Emmett Safay, former Chairman of the 
State Welfare Board, and prominent Jack- 
sonville attorney, and a veteran officer of 
the First World War, has been named to 
head the Volunteer Port Security Regiment 
in Jacksonville, with the rank of Lieutenant 
in the U. S. Coast Guard Reserve Tem- 
porary. 


David H. Wilkison, well known St. Pet- 
crsburg attorney and former Miami en- 
gineer, is now in the Navy’s Seabees. He 
was recently home on leave to visit his 
family and friends and left home expecting 
to be sent to foreign duty. He holds the 
rating of carpenter’s mate, first class in 
the Seabees. 


Lieutenant (jg) B. K. Roberts, promi- 
nent Tallahassee attorney, has been as- 
signed as law officer for the Port of Jack- 
sonville. The assignment of Lieutenant 
Roberts to this post from his former duties 
as Assistant to the general counsel for the 
U. S. Coast Guard in Washington, em- 
phasizes the importance of the Port of 
Jacksonville to the nation’s war efforts. 


Ex-Mayor, Harry E. Gaylord, of Eustis, 
now Lieutenant (jg) with headquarters in 
Boston, Massachusetts, was recently home 
on furlough. He is a member of the law 
firm of Gaylord and Kenyon. 


Two attacks of pneumonia and one of 
measles have resulted in a medical discharge 


from the Army of F. A. Currie, prominent 
West Palm Beach attorney, who had been 
stationed at Camp Croft, N. C., where he 
was preparing for officers’ training. Mr. 
Currie has arrived home and has resumed 
the practice of law. 


St. Julien P. Rosemond, at the time this 
country got into the war, was a First Lieu- 
tenant in the Field Artillery Reserve. He 
went into service in the Field Artillery at 
Ft. Bragg, N. C., January 25, 1942. He 
has been an instructor in Field Artillery. 
At his own request he was transferred to 
a parachute battalion and became an in- 
structor in air borne military service and 
was promoted to a Captaincy. He won his 
silver wings at Fort Benning. 


Major Ed R. Bentley writes: “In the 
branch office of the JA, European Theatre 
of Operations there are 8 officers, 3 of 
whom are active members of the Florida 
Bar Association: Major George English, 
Ft. Lauderdale, Captain John R. Parkin- 
son, Daytona Beach, and myself. Lt. Col. 
Edw. Hemphill, of Jacksonville, is Asst. 
Staff JA to the SOS, European Theatre of 
Operations and located in the same com- 
munity. We four frequently convene in a 
session of the Florida State Bar Assoei- 
ation here in this tight little island.” 


Laban G. Lively, Tampa attorney, who 
as a reserve officer was called into active 
service in November, 1940, as a First Lieu- 
tenant, and who later was promoted to 
Captain, has been promoted again to Major 
and is at an army post in Arizona. Major 
Lively has been on important assignments 
at camps in the west. 


J. V. HARING 
Examiner of 
QUESTIONED DOCUMENTS 
Route 2 Tel. 22-601 


Winter Haven, Florida 


15 PARK ROW, NEW YORK CITY 
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Weldon G. Starry is the new President 
of the Tallahassee Bar Association. Other 
new Association officers include W. J. 
Whitfield, Vice-President, Lewis W. Pette- 
way, Secretary-Treasurer, and Clyde W. 
Atkinson, R. W. Ashmore and Walter T. 
Moore, Jr., Directors. 


For his guidance in selecting a_ third 
judge for the 15th Judicial Cireuit, Gov- 
ernor Holland has been furnished a_ list 
of six local attorneys: Joseph S. White, 
E. Harris Drew, C. D. Blackwell, Richard 
P. Robbins, Horner C. Fisher and Ernest 
Metealf. Raymond C. Alley, who as Presi- 
dent of the Palm Beach County Bar As- 
sociation conducted a poll of all lawyers 
of the county, said that one additional 
ballot was received after results were tabu- 
lated. Lawyers suggested names in order 
of preference, but the list went to the 


Governor as a whole, Mr. Alley said. There 
was no indication as to when the appoint- 
ment will be announced. 


A good judge reflects a good bar and 
a bad judge a bad bar, Federal Judge De- 


_ Vane told members of the Bar Association 


of Tampa and Hillsborough County at their 
luncheon meeting. A judge can be good 
and just only if attorneys support the 
court, he explained. In an informal man- 
ner, the new Federal Judge recalled the 
days in 1908 when he first come to Tampa 
to practice. He described the difference 
between Federal Court then and _ today. 
The dignity and demeanor of a Federal 
Judge then wasn’t what it is today, he 
observed. 

Three applications for membership, two 
by women, were considered at this luncheon 
meeting. 


STATE BAR ASSOCIATION COMMITTEES 


COMMITTEE ON CONSTITUTION & 
BY-LAWS 

Louis Ossinsky, Chairman, Daytona 
Beach; H. T. Cook, Bunnell; David Dun- 
ham, St. Augustine; Elmer Hazard, Jack- 
sonville; Lloyd Boyle, Sanford; W. D. 
Wilson, Titusville; George P. Garrett, Or- 
lando; A. A. Green, Daytona Beach. 


COMMITTEE ON CRIMINAL LAW & 
PROCEDURE 


Eugene M. Baynes, Chairman, West 
Palm Beach; James E. Calkins, Ingraham 
Bldg., Miami; Bart A. Riley, Seybold 
Bldg., Miami; T. F. Fleming, Broward Bk. 
& Tr. Bldg., Ft. Lauderdale; T. T. Oughter- 
son, Stuart; Walker Liddon, Fort Pierce; 
Charles A. Mitchell, Vero Beach; Jordan 
Johnson, West Palm Beach. 


COMMITTEE ON LAW BOOKS 


G. Warren Sanchez, Chairman, Talla- 
hassee; Evans Crary, Stuart; Charles 


Francis Coe, 28 W. 44th St., New York 
City; Phillip D. Beall, Pensacola; Curtis 
Byrd, Ft. Lauderdale; Jack Hayes, Or- 
lando. 


COMMITTEE ON LEGAL EDUCATION 
& ADMISSION TO THE BAR 

James Booth, Chairman, St. Petersburg; 
Judge Burton Barrs, Jacksonville; Miles 
H. Draper, Tampa; Albert B. Bernstein, 
Miami; T. D. Ellis, Jr., Hollywood; Ralph 
Richards, Clearwater; Arthur Y. Milam, 
Jacksonville; Walter G. Ramseur, St. Pet- 
ersburg; Ellsworth L. Mellrath, Jackson- 
ville; C. Edmund Worth, Tampa; J. Har- 
vey Robillard, Miami Beach; Harry 
Thompson, Clearwater; Dean R. F. Howes, 
DeLand; Guss Wilder, Clearwater. 


COMMITTEE ON MEMORIALS 

Ernest E. Mason, Chairman, Pensacola; 
John Wigginton, Milton; J. M. Sapp, Pan- 
ama City; A. C. Campbell, DeFuniak 
Springs; E. Clay Lewis, Port St. Joe. 
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Case Comments 


Contributed by the students of the law schools of the University of Florida, 
John B. Stetson University, and the University of Miami. 


FACULTY ADVISORS 


James W. Day, Florida 
Lauffer T. Hayes, Miami Dean R. F. Howes, Stetson 


CONTRIBUTORS TO THIS ISSUE: 
Students of Stetson University Law School 


FORFEITURES—FORFEITURES FOR VIOLATION OF FISHING LAWS— 
Conservation officers seized certain fishing devices including two outboard motors, a 
16 foot seine boat, two rowboats, and a 300 yard seine, while they were being illegally 
used. The fishermen escaped at the time of the seizure and two days later an order 
of forfeiture was sought in the county court under a provision of the Florida laws 
providing that an immediate order of forfeiture should be obtained whenever the owner 
of property seized in illegal fishing was unknown.' The order of forfeiture was granted 
to become final in 30 days from May 29, 1941. On certiorari to the Cireuit Court, the 
order was reversed and the property restored to C. E. Malloy, apparently one of the 
escaped fishermen. The reversal was granted on the theory that Malloy was the owner 
of the seized property and that his ownership was known to the officers and to the County 
Judge. HELD, that the order of the cireuit court should be reversed; that there had 
been a substantial compliance with the statute; that a conviction of illegal fishing was 
not a condition precedent to the order of forfeiture where the owner had escaped at 
the time of the seizure; and that there was no power to reopen a judgment made final 
30 days from May 29, 1941, on July 10, 1941. Brown, C. J., and Thomas, J., dissented 
without opinion. Bruce v. Malloy, 7 So. 2d, 123. 


The deodand? has long since been denounced and repudiated by American Courts, 
but its shadow hovers over the modern law of forfeitures. Whatever the origin of 
the doctrine may have been, one author has placed it in the Hebrew law.s “If an ox 
gore a man or a woman that they die, then the ox shall surely be stoned, and his flesh 
shall not be eaten; but the owner of the ox shall be quit.”s Perhaps the clearest and 
most severe examples of this contradiction to the thought of legal wrongs as the basis 
for legal rights are to be found in the ruthless forfeitures of the Revenue Statutes of 
1866,¢ the Internal Revenue Acts,” and the discarded National Prohibition Act.e Further 
counterparts of this emphatically condemned superstitious doctrine are to be found in 
the laws of our states providing for the summary destruction or forfeiture of devices 
used in violation of game laws. 


It is, however, undoubtedly true, as the court points out, that the state may order 
the forfeiture of implements used in illegal fishing,? and that is usually so even though 


1. Section 25 of Chapter 13644, Acts of 1929, Laws of Florida. Another of the provisions of this same 
section is that if the owner is known then the forfeiture cannot be had unless there has been a 
conviction of illegal fishing. 

2. “A ‘deodand’ is anything—as, a cart, a horse, a wheel, or other like object—which has occasioned the 
death of a human being; all the owner’s property in the ‘unhappy instrument,’ as Hawkins puts it, 

is ‘forfeited to the king, in order to be disposed of in pious uses by the king’s almoner.’” 1 Bishop’s 

Criminal Law, 9th Ed., sec. 827, p. 591. 

. Parker Harris Co. v. Tate, 185 Tenn. 509, 188 S. W. 54; L.R.A. 1916F 935. 

Zane, The Story of the Law, (1928) 103. 

Exodus xxi 28. 

. R. S. (1878), secs. 3061, 3062; 14 Stat, 178; 19 U.S.C.A. sec. 482; 19 U.S.C.A, sec. 485. 

R. S. (1878) sec. 3450; 14 Stat. 151, 26 U.S.C.A. sec. 1182. 

. Oct. 28, 1919, c. 85, sec. 26; 41 Stat. 315; 27 U.S.C.A. 40. 

. Wilkinson v. Woodward, 105 Fla. 376, 141 So. 313; Lawton v. Steele, 152 U. S. 133, 14 S. Ct. 499, 
38 L. Ed. 385. 
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there has been no legislative determination that the property seized is a nuisance.'° 
Some courts insist that property capable of legitimate use cannot be summarily destroyed 
or forfeited," particularly so if the value is considerable.'2 Still further, other courts 
have declared that property capable of a legal use cannot be declared a nuisance."? But 
the better view seems to be that the state’s police power is not so limited as to require 
either a judicial hearing or actual notice to the owner before inconsequential property 
rights may be confiscated. The state need not belittle itself so as to require such 
guarantees before condemning a few fish hooks or lines that have been used illegally.'4 


A forfeiture is an in rem proceeding'® and the actual or constructive possession of 
the seized property by the court is notice to the owner'* and is the basis for the court’s 
jurisdiction.” Because of the usually harsh effects'® of the forfeiture statutes and the 
faet that they are regarded as imposed by way of punishment’? by the state, courts 
follow a rule of strict construction in applying the statutes. The forfeiture must have 
been obtained within the letter and spirit of the law or it is invalid.2° 


From wha has been said it appears that the court’s decision can be justified on the 
technical grounds that the plaintiff slept2' upon his r'ghts in not objecting to the order 
of forfeiture before it became final and that the record reveals nothing in favor of the 
plaintiff’s ownership. The court is unmoved? by the plaintiff’s representation that he 
was the owner at all times to the knowledge of the officers who sought the forfeiture 
and to the court which granted the order. The court’s interpretation of the statute as 
to when an owner is “unknown” is extremely liberal when it includes one who escapes 
at the time the property is seized but is later identified so much as to warrant the filing 
of eriminal charges.2? Even more, the facts of the case reveal that the value of the 
property seized was considerable and perhaps the property was outside the scope of 
the statute.2¢ Liberal construction, substantial performance, and an unrestricted appli- 


cation of a forfeiture statute, may have been the reasons for the unwritten dissents 
in the ease. 


F. A. LeRoy Barkstrom 


. 22 Amer. Jur., Fish and Fisheries, sec. 55; contra Hey Sing Ieck v. Anderson, 57 Cal. 251, 40 Am. 
Rep. 115; Anno: 17 A.L.R. 575 and 50 A.L.R. 98. 

- 11 R.C.L. 1058, sec. 42; 12 Amer. Jur., Constitutional Law, sec. 678. 

12. Colon v, Lisk, 153 N.Y. 188, 47 N.E. 302, 60 Am. S. R. 609. 

13. State v. Robbins, 124 Ind. 308, 24 N.E. 978, 8 L.R.A. 488; State v. Nejin, 140 La. 793, 74 So. 103; 

McConnell v, McKilip, 71 Neb. 712, 99 N.W. 505, 65 L.R.A. 610, 115 Am. S. R. 614. 

. Lawton v. Steele, 119 N. Y. 226, 23 N. E. 878, 16 Am. S. R. 813, 7 L.R.A. 134, affirmed 152 U, S, 133, 
14 S, Ct. 499, 38 L. Ed. 385. 

15. 23 Amer. Jur., Forfeitures and Penalties, sce. 6. 


16. Gelston v. Hoyt, 3 Wheat. (U. S.) 246, 4 L. Ed. 381, 
. Strong v. U. S., 46 F. (2d) 257, 79 A.L.R. 150; certiorari dismissed 284 U. S. 691, 76 L. Ed. 583, 
562 S. Ct. 27%. 


. Skinner v. Thomas, 171 N. C, 98, 87 S. E. 976, L.R.A. 1916E, 338; Keeter v. State, 82 Okla. 89, 198 
P. 866, 17 A.L.R. 557. 


‘‘In a strict signification, a forfeiture is a divestiture of property without compensation, in consequence 
of a default or an offense ... A forfeiture, as thus defined, is imposed by way of punishment, not 
by the mere convention of the parties, but by the lawmaking power, to insure a prescribed course of 
conduct, It is a method deemed necessary by the legislature to restrain the commission of an offense 
and to aid in the prevention of such an offense.”” 23 Amer. Jur., Forfeitures and Penalties, sec. 2; 
“And, obviously, this strict rule of construction is especially applicable to statutes which impose... 
penalties or forfeitures or deprive the taxpayer of his property by summary proceedings.’ Crawford, 
Statutory Construction, (1940) Sec. 257, p. 503.504; cf. Douglas v, Smith, 66 Fla. 460, 63 So. 844. 
20. United States v. One 1936 Model Ford, 307 U. S. 219, 83 L. Ed. 839, 59 S. Ct. 861, 


21. Was the plaintiff under an obligation to defend the action of forfeiture when the determination of 
the pending criminal prosecution would also settle the fact whether his property was used in illegal 
fishing and therefore subject to condemnation. 

22. It is of course admitted that the illegal seizure of goods does not affect the jurisdiction. The Merino, 
9 Wheat, (U. S.) 391, 6 L. Ed. 118; the Richmond v. United States, 9 Cranch (U. S.) 102, 3 L. Ed. 
670; Strong v. United States, supra note 17; But, on the other hand, if, in the principal case the 
plaintiff is acquitted on the criminal charge, he has no remedy for an illegal seizure against the 
offending officers for the reason that the issue has been determined against him in the forfeiture order. 

23. Funk & Wagnalls New Standard Dictionary of the English Language, (1938) defines “unknown” as 
“not mentally apprehended; not recognized or made known . .. ” while the word “escaped’’ is 
defined as ‘‘to flee from so as to get clear of ... ” 

24. Are boats and motors included in the statute which provides for the seizure and forfeity 
illegal net, trap, or fishing device, or illegally used net, trap, or fishing device .. _ 
held in construing a panel statute that the word “carriage” did not include automo! 


are of “‘any 
It has been 
biles, Commonwealth 


v. Goldman, 205 Mass. 400, 91 N. E. 392. Likcwise “self-propelled vehicle” does not include aircraft. 
McBoyle v. U. S., 51 S. Ct, 340. 


= 
4 


Delays that occur when an executor can not 
be found are sometimes costly. When bene- 
ficiaries can not promptly discuss matters 
with the executor, dissatisfaction may result. 


Our officers and their assistants are available 
here during business hours, and at other 
times when necessary. As executor, this 
bank is always on the job. 


BARNETT 


NATIONAL BANK 
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ALL THE LAW -- 
ALL THE CASES 


“The common law is like a deep well 
out of which each man draweth 
according to the strength of his 
understanding.’’—Coke 


One cannot safely anticipate his need, and by 
a@ priori selection discard as useless any part of 
the living law. Hence the value of any work, such 
as CORPUS JURIS SECUNDUM depends pri- 
marily upon the COMPLETENESS of the infor- 
mation afforded, and the care and skill with which 
the available information is condensed and ar- 
ranged. 


In both respects CORPUS JURIS SECUNDUM 
stands pre-eminent. 


The American Law Book Company 


BROOKLYN NEW YORK 
Publishers of 


Corpus Juris Secundum 
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NOW READY .... 
Vols. 1, 2, 3, 4 and 5 of the 


Florida Statutes 
Annotated 


(Based on the Official Florida Statutes 1941) 


This set, which will be complete in thirty volumes, 
is being enthusiastically received by 
the Bench and Bar of Florida 


Several features are especially pleasing .. . 


Handy unit volumes, 
Completeness of the Annotations, 
Exhaustive Index, 

Superb printing and binding. 


A combination of these, together with the fact that 
every volume of Florida Statutes Annotated will 
always be kept to date within itself through eco- 
nomical pocket part supplementation, makes this 
modern Statutes so desirable. 


The price is moderate, too, and the easy terms make 
it possible for every practitioner to put this set to 
immediate use. 


For full particulars write... 


WEST PUBLISHING CO. 
St. Paul, Minn. 


THE HARRISON COMPANY 
Atlanta, Ga. 
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